
NORTH CAROLINA

ENVIRONMENTAL MANAGEMENT COMMISSION

COUNTY OF CARTERET

IN THE MATTER OF

)

NORTH CAROLINA

)

SPECIAL ORDER BY CONSENT

NPDES  PERMIT # NC0021831
)


EMC WQ NO. S04-004 

& WQCS00102 (Pending)

)





HELD BY THE 


)

TOWN OF BEAUFORT

)

Pursuant to provisions of North Carolina General Statutes (G.S.) 143-215.2 and 143-215.67, this Special Order by Consent is entered into by the Town of Beaufort, hereinafter referred to as the Town, and the North Carolina Environmental Management Commission, an agency of the State of North Carolina created by G.S. 143B-282, and hereinafter referred to as the Commission:

1.
The Town and the Commission hereby stipulate the following:

(a) That the Town holds a NPDES Discharge Permit No. NC0021831 for operation of a wastewater collection, treatment, and disposal system.  The system is located in the White Oak River Basin and discharges effluent into Taylor Creek classified as “SC”.  The Town will be issued a Wastewater Collection System Operation & Maintenance Permit (WQCS00102) at some point in the future.  

(1) The Town is sometimes unable to comply with the treatment limits primarily for Total Suspended Solids (TSS) and Biological Oxygen Demand (BOD) and is unable to consistently operate the wastewater collection system without discharging untreated wastewater, except during periods of drought or relatively normal rainfall.    

(2) Full compliance with the above permits will require preparation of plans and specifications for the construction and operation of a new treatment facility to replace the aging infrastructure, as well as, additional repair or upgrading of the existing wastewater collection system to reduce the influence of inflow and infiltration or system inadequacies that lead to sanitary sewer overflows (SSOs) or hydraulic surges at the treatment facility.

(b) 
That non-compliance with wastewater treatment limitations and discharges from the wastewater collection system constitutes causing and contributing to pollution of the waters of this State named above, and the Town is within the jurisdiction of the Commission as set forth in G.S. Chapter 143, Article 21.

(c) That the Town shall secure an Authorization to Construct and permit, as well as, financing for construction of a new treatment and disposal facility.  It is anticipated that approval will occur by the end of 2006 and the new facility will be operation by the end of 2009.  Once in operation, it will be sufficient to adequately treat the wastewater to meet the effluent standards or limits set forth by the permit for the foreseeable future.  A new plant should allow the Town to consistently meet effluent limits that were commonly failed during major mechanical failures of the aging plant.  The Town has implemented multiple, small scale collection system repairs in an ongoing effort since late 1997. 

(d) That the Town shall secure additional financing to identify, design, and implement further repairs to the wastewater collection system to reduce the influence of inflow and infiltration.  This includes hydraulic evaluation or modeling of existing pump station & force main systems within the Town’s collection system that utilize a common force main to transport collected wastewater to the treatment facility.  The Town shall replace or upgrade stations or force mains to meet the system’s needs, prevent SSOs due to inadequacies in the current system, and meet current minimum design standards for all the existing pump stations.

(e)  
Since this Special Order is by Consent (SOC), neither party will file a petition for a contested case or for judicial review concerning its terms.

2.   
The Town, desiring to comply with both current and future permits identified in paragraph 1(a) above, hereby agrees to do the following:

(a) 
Shall only approve development plans and submit applications for new or modified wastewater collection system extension permits within the constraints of its available flow allocation balance.  


The Wilmington Regional Office (Regional Office) will evaluate additional connections or sewer extensions requested by the Town on a case-by-case basis depending on the requested flow volume and an evaluation of its potential impact on the existing wastewater collection system or wastewater treatment facility.  


In addition, the Regional Office shall notify the Town in writing as the Division of Water Quality (Division) provides additional wastewater flow for new sources of wastewater generation and the available balance.  The beginning balance provided to the Town for entering into this SOC is 50,000 gallons per day and the maximum to be provided is 300,000 gallons per day until the collection system repairs are complete and a new waste treatment plant is operational.  


The proposed dispersal of flow for attaining SOC goals is outlined in Attachment A.    

 (b) 
Complete the following actions, activities, or projects in accordance with the indicated time schedule as outlined below.  It is duly noted that the parties to this agreement recognize the difficulty in assigning a specific completion date to many of these projects or activities due to the potential review and approval time by the Division, if applicable.  Therefore, the completion dates for many of the projects are based upon the initiation or start of construction after approval and completion of the bidding process.  

Wastewater Collection System

i. Gordon Street Sewer Replacement Project:  This project received approval from the Division on April 30, 2004.  

The Town shall commence construction within 120 days of approval.  Once a construction contract has been awarded and the contractor given notice to proceed, then “construction” shall be deemed to have been initiated for the purposes of the Special Order by Consent.  

If insufficient bidders prevent the Town from lawfully awarding a contract within this time frame or legal action by prospective bidders prevents the Town from lawfully awarding or giving notice to proceed with the contracts within this time frame, then the Town shall immediately notify the Division.  Such a circumstance will be deemed a force majeure event and this order shall be amended to accommodate any such delays that are beyond the control of the Town.  

This project shall be completed within 275 days after initiation of construction.  

ii. Cedar Street Sewer Rehabilitation Project:  Submit plans & specifications to the appropriate agencies including the Regional Office prior to November 1, 2004.  
The Town shall commence construction within 120 days of approval.  Once a construction contract has been awarded and the contractor given notice to proceed, then “construction” shall be deemed to have been initiated for the purposes of the Special Order by Consent.  If insufficient bidders prevent the Town from lawfully awarding a contract within this time frame or legal action by prospective bidders prevents the Town from lawfully awarding or giving notice to proceed with the contracts within this time frame, then the Town shall immediately notify the Division.  Such a circumstance will be deemed a force majeure event and this order shall be amended to accommodate any such delays that are beyond the control of the Town.

This project shall be completed within 275 days after initiation of construction.
iii. Sanitary Sewer Evaluation & Study (SSES) Phase One Report:  Submit the SSES Phase One report and “in-house” repair list to the Regional Office prior to August 1, 2004.

These “in-house” repairs shall be completed prior to January 1, 2005.

iv. Sanitary Sewer Evaluation & Study (SSES) Phase Two Report:  Complete the Phase Two SSES and submit report including the “in-house” repair list to the Regional Office prior to August 1, 2005.


These “in-house” repairs shall be completed prior to July 1, 2006

v. Pump Station & Force Main System Upgrades:  Submit plans, specifications, and a construction schedule to the appropriate agencies and the Regional Office prior to January 1, 2006 that addresses any deficiencies in the existing pump station & force main system mentioned in Item 1(d) conducted as part of the Wastewater Facilities Plan development process. 

The Town shall commence construction to correct all identified deficiencies in this system within 120 days of approval.  Once a construction contract has been awarded and the contractor given notice to proceed, then “construction” shall be deemed to have been initiated for the purposes of the Special Order by Consent.  If insufficient bidders prevent the Town from lawfully awarding a contract within this time frame or legal action by prospective bidders prevents the Town from lawfully awarding or giving notice to proceed with the contracts within this time frame, then the Town shall immediately notify the Division.  Such a circumstance will be deemed a force majeure event and this order shall be amended to accommodate any such delays that are beyond the control of the Town.


This project shall be completed within 550 days after initiation of construction.
vi. General Collection System Rehabilitation/Replacement Projects:  Submit plans, specifications and a construction schedule to the appropriate agencies and the Regional Office for rehabilitation/replacement projects identified by both Phases of the Sanitary Sewer Evaluation & Study prior to August 1, 2006.

The Town shall commence construction within 120 days of approval.  Once a construction contract has been awarded and the contractor given notice to proceed, then “construction” shall be deemed to have been initiated for the purposes of the Special Order by Consent.  If insufficient bidders prevent the Town from lawfully awarding a contract within this time frame or legal action by prospective bidders prevents the Town from lawfully awarding or giving notice to proceed with the contracts within this time frame, then the Town shall immediately notify the Division.  Such a circumstance will be deemed a force majeure event and this order shall be amended to accommodate any such delays that are beyond the control of the Town.


This entire project shall be completed within 450 days after initiation of construction.

Wastewater Treatment Facility

vii. Submit DRAFT Wastewater Facilities Plan including the hydraulic evaluation or modeling of existing pump station & force main systems within the Town’s collection system that utilize a common force main to transport collected wastewater to the treatment facility to the appropriate agencies including the Regional Office prior to January 1, 2005.
viii. Submit plans & specifications for a New Wastewater Treatment Facility to the Division within twelve months (365 Days) of FINAL Wastewater Facilities Plan approval by the Division.
ix. Wastewater Treatment Facility Replacement Project:  The Town shall commence construction within 180 days of approval.  Once a construction contract has been awarded and the contractor given notice to proceed, then “construction” shall be deemed to have been initiated for the purposes of the Special Order by Consent.  If insufficient bidders prevent the Town from lawfully awarding a contract within this time frame or legal action by prospective bidders prevents the Town from lawfully awarding or giving notice to proceed with the contracts within this time frame, then the Town shall immediately notify the Division.  Such a circumstance will be deemed a force majeure event and this order shall be amended to accommodate any such delays that are beyond the control of the Town.

This project shall be completed within 750 days after initiation of construction.
Reports & Documentation

x. Provide the Regional Office with reports or documents as outlined above including written notification when each activity is initiated and completed.  In addition, submit written semi-annual progress reports documenting activities & actions taken or milestones reached during the past six (6) months in relation to the goals of this SOC.  The first progress report is due by July 1, 2005 and shall be submitted prior to first day of January and July each year until expiration of the SOC.  The reports may be submitted in conjunction with other required submittals for the Regional Office, if applicable.  All materials shall be submitted to the following address:   

Water Quality Regional Supervisor

North Carolina Division of Water Quality

Wilmington Regional Office

127 Cardinal Drive Extension

Wilmington, NC 28405-3845

(c) During the time in which this Special Order by Consent is effective, comply with the wastewater treatment limitations contained within its NPDES Discharge Permit No. NC0021831. 
(d) During the time in which this Special Order by Consent is effective, comply to the greatest extent possible with the requirements of the Wastewater Collection System Operation & Maintenance Permit (WQCS00102) upon its issuance.
(e) 
No later than fourteen (14) calendar days after any date identified for accomplishment of any activity listed in the action item list mentioned in 2(b) above, submit to the Director of the Division of Water Quality (DWQ) and the Water Quality Regional Supervisor written notice of compliance or noncompliance therewith.  In the case of noncompliance, the notice shall include a statement of the reason(s) for noncompliance, remedial action(s) taken, and a statement identifying the extent to which subsequent dates or times for accomplishment of listed activities may be affected.
3. The Town of Beaufort agrees that unless excused under paragraph 4, the Town will pay the Director of DWQ, by certified check made payable to the Department of Environment and Natural Resources and forwarded to the Director of the Division of Water Quality at 1617 Mail Service Center, Raleigh, North Carolina 27699-1617, stipulated penalties according to the following schedule for failure to meet the requirements set out in paragraphs 2(b) and 2(c).

· Failure to maintain compliance with

 
$1000/monthly violation


the treatment limits contained in the 


$250/weekly violation


Town’s NPDES permit (NC0021831)


$250/daily violation

· Failure to meet a report or documentation

$100/day for the first 7 days; 


submittal deadline per items (iii, iv, and vii) 

$500/day thereafter


listed in 2(b)  






· Failure to submit semi-annual progress


$100/day for the first 7 days; 

reports per item x listed in 2(b)



$250/day thereafter

· Failure to submit plans & specifications per

$1000/each (single penalty)


items (ii, v, vi, and viii) listed in 2(b)
· Failure to initiate a construction project within

$250/day 

the specified time period after approval per 


items (i, v, vi, and ix) listed in 2(b)

· Failure to complete a construction project

$500/day 

within the specified time period per items 



(i, v, vi, and ix) listed in 2(b)
4. The Town and the Commission agree that the stipulated penalties are not due if the Town satisfies the Division that noncompliance was caused solely by:

a. 
An act of God;

b. 
An act of war;

c. 
An intentional act or omission of a third party but this defense shall not be available if the act or omission is that of an employee or agent of the defendant or if the act or omission occurs in connection with a contractual relationship with the Permittee;

d. 
An extraordinary event beyond the Permittee’s control.  Contractor delays or failure to obtain funding will not be considered as events beyond the Permittee’s control; or

e. 
Any combination of the above causes.

5. Failure within 30 days of receipt of written demand to pay the penalties, or challenge them by a contested case petition pursuant to G.S. 150B-23, will be grounds for a collection action, which the Attorney General is hereby authorized to initiate.  The only issue in such an action will be whether the thirty (30) days has elapsed.

6. This Special Order by Consent and any terms, conditions and limitations contained herein, hereby supersede any and all previous Special Orders, Enforcement 

Compliance Schedule Letters, terms, conditions, and limitations contained therein issued in connection with NPDES Discharge Permit No. NC0021831.

7. Noncompliance with the terms of this Special Order by Consent is subject to enforcement action in addition to the above-stipulated penalties, including injunctive relief pursuant to G.S.143-215.6.

8. The Permittee, upon signature of the Special Order by Consent, will be expected to comply with all schedule dates, terms, and conditions of this document.

9. This Special Order by Consent shall expire December 31, 2009 (after all the projects should be completed) or when the actions, activities, or projects listed in 2(b) are completed to the Division’s satisfaction.  

For the Town of ______________________:

    _______________________________

  ______________________________

Print Name




 
Signature

    ____________________________

          

___________________

    Title





 
Date

For the North Carolina Environmental Management Commission:

    _______________________________


Date___________________

Chairman of the Commission

	PROPOSED SEWER FLOW ALLOCATION

TO BE RELEASED BY THE DIVISION

FOR PROGRESS TOWARD COLLECTION SYSTEM REPAIR & WWTF UPGRADE

TOWN OF BEAUFORT, NORTH CAROLINA



	Action Item
	Submittal Date 

OR

Days to Complete
	Proposed Flow

	Town Signs Special Order by Consent
	
	50,000

	Submit Phase 1 SESS Report & “In-House” Repair List
	August 1, 2004
	NONE

	Complete Phase 1 SESS “In-House” Repairs
	January 1, 2005
	NONE

	Begin Gordon Street Sewer Replacement Project
	120 Days after Approval
	NONE

	Complete Gordon Street Sewer Replacement Project
	275 Days 
	NONE 

	Submit Plans for Cedar Street Sewer Rehabilitation Project
	November 1, 2004
	NONE

	Begin Cedar Street Sewer Rehabilitation Project
	120 Days after Approval
	NONE

	Complete Cedar Street Sewer Rehabilitation Project
	275 Days
	75,000

	Submit DRAFT Wastewater Facilities 201 Plan
	January 1, 2005
	75,000

	Submit Phase 2 SESS Report & “In-House” Repair List
	August 1, 2005
	NONE

	Complete Phase 2 SESS “In-House” Repairs
	July 1, 2006
	NONE

	Submit Plans for Pump Station and/or Force Main Upgrades via Facilities Plan Investigation
	January 1, 2006
	NONE

	Begin Pump Station and/or Force Main Upgrades
	120 Days after Approval
	NONE

	Complete Pump Station and/or Force Main Upgrades
	550 Days
	NONE

	Submit Plans for Collection System Rehabilitation Projects via SESS Reports
	August 1, 2006
	NONE

	Initiate Construction of Collection System Rehabilitation Projects via SESS Reports
	120 Days after Approval
	30,000

	Complete Collection System Rehabilitation Projects
	450 Days
	30,000

	Submit Plans for New Wastewater Treatment Facility
	365 Days after 201 Plan Approval
	NONE

	Initiate Construction of New Wastewater Treatment Facility
	180 Days after Approval
	40,000

	New Wastewater Treatment Facility Constructed & Operational
	
	Normal Procedures & Rules Apply
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